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| STATEMENT OF
INTEREST FROM AMICI

Indigenous Peoples Rights International (IPRI) is an international indigenous peoples’ rights
organization founded that supports indigenous communities in Asia, Africa, and Latin America. It
was established to lead and coordinate the Global Initiative to Address and Prevent Criminalization,
Violence, and Impunity against Indigenous Peoples. IPRI employs the world’s foremost experts on the
laws surrounding free, prior and informed consent (FPIC).

Oxfam works in more than 80 countries around the globe to combat poverty and injustice. In addition
to responding to humanitarian crises, Oxfam tackles the root causes of poverty such as inequality;
discrimination; and unequal access to land, food, and other resources. As part of its mission to
safeguard human rights, Oxfam works to advance land and natural resource rights on behalf of
indigenous peoples (IPs). Oxfam supports IPs to secure property rights to their ancestral territories,
advocates that governments adopt standards in line with their international obligations, and assist
communities to obtain compensation when companies or governments violate their land rights. In
addition, Oxfam works to ensure that private sector actors respect the human rights of communities
whose lives they impact. We have developed rich expertise in the field of business and human rights,
successfully advocating for adoption of these standards with a range of multinational corporations
across the extractive, agribusiness, financial, apparel, and other industries. Oxfam’s decades of
experience in business and human rights provides it with unique insight into the legal norms that
companies must adopt.

Land Rights Now is an international alliance that campaigns to secure the land rights of IPs. Over 700
organizations across the world have signed up to join the initiative recognizing that secure land rights
are a necessary condition to eradicate poverty and hunger, to fight climate change, and build a world
of justice where human rights are protected for all. Land Rights Now mobilizes and engages active
citizens, media, communities and organizations worldwide to promote and secure the land rights of
Indigenous Peoples and local communities. The organization works with alliance participants and
provide global campaign support to amplify the voices of communities and help defend their land
rights worldwide.

The Benjamin N. Cardozo School of Law’s Benjamin B. Ferencz Human Rights & Atrocity Prevention
Clinic (Clinic) works in the areas of atrocity prevention and Indigenous rights and is dedicated to
strengthening laws, norms, and institutions to prevent mass atrocities, including genocide, and
protecting and ensuring justice for affected populations. The Clinic has worked on land rights and
Indigenous rights in Brazil for almost a decade to ensure compliance with international human rights
and domestic law obligations, including through the enforcement of obligations of prior consultation
and free, prior and informed consent. The Clinic partners with organizations engaged in human
rights work. The Clinic litigates before international and regional tribunals, investigates human rights
violations, writes policy papers, engages in strategic advocacy before the United Nations (UN) and
other relevant bodies, and conducts empirical studies on the impact of human rights abuses and
human rights mechanisms.

The Human Rights Center of the University of Vale do Rio dos Sinos — UNISINOS - was founded
in April 2008 to organize and coordinate the work of human rights researchers. The Center hosts
theoretical and applied research projects conducted by professors, undergraduate and graduate
students that engage with the decolonial theory of human rights, particularly of vulnerable and
minority groups. UNISINOS’s applied academic research focuses on advocacy projects on behalf of
Brazilian indigenous communities.



Il SUMMARY OF ARGUMENT

The Juzgado Mixto de Nauta de la Corte Superior de Justicia de Loreto rightly held that
government entities and private sector actors must respect Indigenous land rights in
accordance with national and international law. We respectfully urge the Civil Chamber
of the Superior Court of Justice of Loreto to uphold the Court’s findings that companies
operating in indigenous territories must provide Indigenous Peoples with meaningful
free, prior and informed consent (FPIC); ensure that companies operating on indigenous
territories respect their land and natural resource rights; and compensate populations
whose rights have been violated by their operations.

Peru’s international legal obligations to respect and recognize indigenous peoples’ land rights are
unambiguous. International instruments which Peru has adopted,’ binding case law from the Inter-
American Court of Human Rights (IACtHR), and other legal authorities? confirm that:

1. indigenous peoples have a collective right to own, control, possess, manage, distribute and
effectively enjoy their traditional lands, territories and resources, including the right to restitution
thereof where used, occupied or damaged without their consent, all within the framework of, and
without prejudice to, their inherent right to self-determination;

2. governments have an obligation to regularize, respect, protect and fulfil those rights, including,
under certain circumstances, a positive obligation to adopt special measures to ensure respect for
these rights;

3. governments are obligated to secure, and corporations have a responsibility to provide, indigenous
communities with meaningful FPIC® when a project may impact their lands, which includes the right
to reject proposed projects; and

4. governments and corporations must offer communities reasonable benefits from any exploitation
of their lands, and furnish access to remedy when their land rights are violated.

1 U.N. D.R.I.P,, 61st Sess., U.N. Doc. No. 53 (A/61/53), (Sept. 13, 2007) [hereinafter UNDRIP]; American Declaration on the Rights of Indigenous Peoples, AG/RES. 2888, (June 15, 2016) [hereinafter ADRIP]; Convention
No. 169 Concerning Indigenous and Tribal Peoples in Independent Countries, Geneva, June 27, 1989, 1650 U.N.T.S. 383 [hereinafter ILO 169]. These and other treaties will be discussed in Part Ill.A.1. infra

2 See, e.g., UN Human Rights Committee, Poma Poma v. Peru, Doc. CCPR/C/95/D/1457/2006, (March 27, 2009); UN Committee on the Elimination of Racial Discrimination, Lars-Anders Agren et al. vs. Sweden, CERD/
C/102/D/54/2013, (Dec. 18, 2020); UN Committee on the Elimination of Racial Discrimination, Anne Nuorgam et al v. Finland, CERD/C/106/D/59/2016, (June 14, 2022) (upholding FPIC for indigenous communities)

3 The right to free, prior, and informed consent (FPIC) obligates actors to meaningfully consult with, and gain approval from indigenous communities whenever a project will significantly affect the indigenous communities
access to their lands or natural resources. This right is codified in the International Labour Convention Concerning Indigenous and Tribal Peoples in Independent Countries No. 169. Fergus MacKay, A GUIDE TO
INDIGENOUS PEOPLES’ RIGHTS IN THE INTERNATIONAL LABOUR ORGANIZATION, 52-53, (2002), https://www.forestpeoples.org/sites/fpp/files/publication/2010/09/iloguideiprightsjul02eng.pdf [hereinafter ILO
Guide]; see also Representative of the Comm. of Experts on the Application of Conventions and Recommendations, Rep. IlI(4A), at 287, Int’l Lab. Conf., 93rd Session, Geneva (2005). Further, FPIC requires consul-
tation in accordance with the community’s own prescribed process, and is not simply the opportunity to disagree with a government’s or company’s proposal. Jennifer Corpuz, Onel Masardule, & Mikhail Todyshey,
Indigenous Peoples’ Free, Prior, and Informed Consent in the Convention on Biological Diversity: An Overview, 78-94 (2010). The requirements of FPIC will be elaborated upon in Part II.B.



Peru’s Constitution stipulates that international treaties are in force in national law,* and that any statutes
or regulations must be construed in accordance with the Universal Declaration of Human Rights and
other international human rights treaties.® These international treaty obligations are accorded equal
weight with its Constitutional protections.® Because the Constitution is the supreme law of the land,
any statute, regulation, or other act that violates indigenous communities’ internationally protected
rights — such as the granting of a concession to an oil company on indigenous lands without FPIC or
access to compensation - is illegal. Corporations likewise have an obligation to respect the human
rights of individuals who may be affected by their operations, and must provide compensation for
affected communities when their activities cause or contribute to adverse human rights impacts.

As will be detailed below, international law thus requires Peru to recognize the indigenous land rights
of the Cuatro Cuencas;’ to adopt special measures to ensure respect for these rights; and to ensure
that their right to FPIC is respected by state agencies and foreign corporation alike. Furthermore, as
the Inter-American Court of Human Rights (IACtHR) makes clear, increasing corporate profits
is not a permissible rationale to override the collective property and natural resource
rights of indigenous groups that are embedded in international law. Refusal to uphold
these fundamental liberties would leave Peru vulnerable to international attention and reprobation at
the IACtHR and other authoritative bodies. And as Article 205 of the Peruvian Constitution provides,
affected parties may turn to international bodies when their rights have been violated in Peru without
remedy.® We respectfully ask the court to uphold the Juzgado Mixto de Nauta de la Corte Superior
de Justicia de Loreto’s decision to ensure that the Ministry of Energy and Mines and Pluspetrol Norte
adhere to their international legal obligations.



Il ARGUMENT

A. INDIGENOUS GROUPS HAVE A
COLLECTIVE RIGHT TO ANCESTRAL
LANDS UNDER INTERNATIONAL LAW

1. INTERNATIONAL INSTRUMENTS TO WHICH
PERU IS BOUND DEMAND RESPECT FOR INDIGENOUS LAND RIGHTS

In addition to its constitutional commitment to respect native land rights, ® Peru is bound to respect
indigenous land rights through its adherence to a host of international treaties and its endorsement
of various international declarations on human rights. Preeminent among these is ILO Convention
169. ILO 169 affirms indigenous peoples’ rights to live upon their ancestral lands; to freely dispose
of their own natural resources and territories without interference; and to consult with communities
with the aim of achieving their consent.’ Peru is similarly bound to respect indigenous land rights
under the UN Declaration on the Rights of Indigenous Peoples (UNDRIP)." Passed by the UN General
Assembly in 2007 and reaffirmed in 2014, UNDRIP asserts that “indigenous peoples have the right to
the lands, territories and resources which they have traditionally owned, occupied or otherwise used
and acquired,”*? rights that were similarly affirmed by Peru’s signing of ILO 169."® This is not simply a
negative right of non-interference; rather, the government’s mandate is clear: “States shall give legal
recognition and protection to these lands, territories and resources.”'* Failing to take active steps to
protect the Cuatro Cuenca'’s right to their ancestral lands and natural resources places Peru in violation
of its international legal obligations.

Along similar lines, a litany of other treaties and declarations applicable to Peru enshrine the
right to self-determination, a fundamental principle of international law that asserts that all
people, including indigenous peoples, may govern on their own land. The Charter of the United
Nations;™ the International Covenant on Economic, Social, and Cultural Rights (ICESCR);'® and
the International Covenant on Civil and Political Rights (ICCPR) all pronounce the right to self-
determination as a foundational human right."” The right to self-determination is also pronounced
with respect to Indigenous Peoples specifically in common article 3 of the UNDRIP and ADRIP."®
Because Indigenous Peoples regard land “a locus of identity and culture as much as an economic
resource,”’® “to separate Indigenous Peoples from their lands is to preempt Indigenous”? right to
self-determination.



In common with various UN treaty bodies and Special Procedures,?' Inter-American authorities
recognize that “the adequate guarantee of communal property does not entail merely its nominal
recognition, but includes observance and respect for the autonomy and self-determination of the
indigenous communities over their territory.”?? This includes legislative and administrative measures
that recognize their rights in practice and “makes them enforceable before the State authorities or
third parties,” and which “guarantee the right of the indigenous peoples to truly control and use their
territory and natural resources, and to own their territory without any type of external interference from
third parties.”?® This includes the guarantee of free, prior and informed consent, which has been held
to derive from both the right to self-determination and the prohibition of racial discrimination. Thus, the
right to self-determination and self-governing translates into the right to exercise sovereignty over their
traditional territories and resources.?* Peru is bound under international law to comply with this central
tenants of international law by respecting the Cuatro Cuenca’s right to exercise control over their lands.

Beyond explicit protection for indigenous land rights and self-determination, numerous other enumerated
rights would continue to be violated should the state disregard indigenous peoples’ rights to land.
Nearly every facet of indigenous life is inextricably linked to the community’s close connection to land,?
meaning that states must protect indigenous land rights in order to uphold the ICESCR’s rights to food
(Art. 11), water (Art. 11), health (Art. 12), cultural life (Art. 15), housing (Art. 12), and freedom to naturally
dispose of one’s own wealth (Art. 1(2)).2% In a similar vein, the ICCPR’s rights to life (Art. 6), subsistence
(Art. 1(2)), freedom of movement and choosing one’s own residence (Art. 12), and freedom from arbitrary
intrusion into one’s home (Art. 16) are just a few of the international human rights obligations that oblige
Peru to protect the Cuatro Cuenca’s ability to reside on their lands.?” Peru is similarly obligated to
respect indigenous land rights under the American Convention on Human Rights,?® as failure to respect
these principles may threaten indigenous communities’ rights to life, property, and associated rights, as
expounded on by the Inter-American Court of Human Rights (IACtHR), as will be detailed through the
Court’s jurisprudence in Part 2 below.

Furthermore, Peru has embraced indigenous land rights through its adoption of the American Declaration
on the Rights of Indigenous Peoples (ADRIP), which confirms that Indigenous Peoples “have the right
to own, use, develop and control the lands, territories and resources that they possess by reason
of traditional ownership or other traditional occupation or use, as well as those which they have
otherwise acquired.”?®

These treaties are further complemented by Peru’s obligations under the Convention on Biological
Diversity. Signatories must “respect, preserve, and maintain knowledge, innovations and the practices
of indigenous and local communities that involve traditional ways of life relevant for the conservation
and sustainable use of biological diversity....[and Peru shall protect and encourage] the customary
use of biological resources, in accordance with traditional cultural practices that are compatible with
the requirements of conservation or sustainable use.”®® Granting oil concessions to a company that
for years contaminated indigenous peoples’ soils, waters, game, and natural resources renders the



preservation of biological diversity and the maintenance of traditional life an impossibility. Allowing
Pluspetrol Norte to devastate local health and ecosystems with impunity places the Ministry of Energy
and Mines well out of step with international law.

2. THE INTER-AMERICAN COURT OF HUMAN RIGHTS CONFIRMS INDIGENOUS PEOPLES’
COLLECTIVE LAND RIGHTS, INCLUDING THE RIGHT TO CONTROL THEIR OWN RESOURCES AND
BE FREE FROM INTERFERENCE FROM THIRD-PARTY ACTORS

Peru is likewise bound to respect indigenous land rights under the American Convention on Human
Rights (ACHR).*" The IACtHR has repeatedly ruled against states for failing to respect indigenous
peoples’ collective land rights or to protect their lands and natural resources from the incursion of
corporate operations. This includes ten recent decisions affirming indigenous rights to their ancestral
lands and natural resources, starting with 2001’s Awas Tingi v. Nicaragua, and continuing through
Moiwana Community v. Suriname, Yakye Axa v. Paraguay, Sawhoyamaxa v. Paraguay, Saramaka v.
Suriname, Xakmok Kasek v. Paraguay, Sarayaku v. Ecuador, Kalia and Lokono Peoples v. Suriname,
Xucuru v. Brazil, and culminating with 2020’s Lhaka Honhat v. Argentina.® Regardless of the specific
country in question or the financial gains at stake, the IACtHR repeatedly confirms that indigenous
land rights must be respected.

The Court grounds indigenous land rights in a wide array of the ACHR’s enumerated rights, including the
rights to property, self-determination, life, cultural identity, equality and non-discrimination, vida digna
(dignified life), social and economic development, and legal certainty. The breadth of legal grounding
underscores how deeply embedded indigenous land rights are throughout the international human
rights law framework. Article 21 of the ACHR, which enshrines the right to property, has become a
central pillar of the Court’s decision-making. Beginning with the landmark Awas Tingi decision, the
IACtHR has consistently found that the right to property protects indigenous groups’ communal right
to land® and the liberty to “live freely in their own territory.”3

The IACtHR also observes that even absent official title, states must recognize these territorial rights,
and that physical possession alone offers sufficient evidence that the land belongs to the indigenous
group.® As the Court explains, “with respect to ancestral lands, it is precisely the possession or
prolonged occupation that gives rise to the right to demand official recognition and registration
of property.”*® Furthermore, a lack of physical possession does not mean an indigenous group has
lost its land rights: communities unwillingly dispossessed of their lands or resources maintain property
rights that are imbued with “equivalent effects to those of a state-granted full property title,” even
when lacking official title.®” Rather than restricting its evaluation to official titles, the IACtHR examines
real-life factors such as a community’s traditional use, spiritual and ceremonial ties, settlements,
crop plantings, hunting grounds, fishing grounds, and use of natural resources.®® Hence, even if
concessions to Pluspetrol Norte provide the company with a veneer of legitimacy, because



the Cuatro Cuencas have traditionally relied upon the lands in question for subsistence and
spiritual needs, the communities’ land rights remain protected by international law and the Inter-
American Court. These rights have long existed for these indigenous communities, beginning with
Peru’s ratification of the UN Charter, which protects the right to self-determination, and strengthening
with the passage of subsequent treaties and declarations directly protecting indigenous land rights
including (the Convention on Biological Diversity, UNDRIP, and ADRIP) and indirectly protecting
indigenous land rights (the ACHR, ICCPR, ICESCR, UN Charter). The Juzgado Mixto de Nauta de la
Corte Superior de Justicia de Loreto rightly recognizes these rights have already existed; the Court
could not have created these rights out of thin air, as Pluspetrol Norte contends, because they have
long existed for the community under binding international and constitutional law.

3. INTERNATIONAL AUTHORITIES REITERATE OBLIGATION TO RESPECT INDIGENOUS LAND
RIGHTS, PROVIDE FPIC, AND ENSURE ACCESS TO REMEDY OR REMUNERATION

While treaty obligations and jurisprudence from the IACtHR cement Peru’s commitment to ensuring
respect for the Cuatro Cuenca’s land rights, these principles are also widely adopted by other
international authorities. For example:

+ The UN Economic and Social Committee released a General Comment on the right to land in
January 2023, reaffirming that “[T]he collective ownership of lands, territories, and resources of
Indigenous Peoples shall be respected, which implies that these lands and territories shall be
demarcated and protected by State Parties.”?® This expressly includes preventing third parties
from infringing upon those land rights.*® The Comment continues on to embrace FPIC, and
notes that the Inter-American system confirms that “Indigenous Peoples who have unwillingly
lost possession of their lands without their free and prior consent after a lawful transfer to
third parties “are entitled to restitution thereof or to obtain other lands of equal extension and
quality.””4!

+  The Committee on the Elimination of Discrimination Against Women issued a General comment
on the rights of Indigenous women and girls in 2022, which includes a robust section outlining
indigenous women'’s land rights.*> The Committee recognized the rights of indigenous women to
ownership and control over lands encompassed by their customary tenure systems, the requirement
for companies and states to conduct meaningful FPIC with indigenous women before any project
that may affect their territory breaks ground, and the obligation for states to “prevent and regulate
activities by businesses...that may undermine the rights of Indigenous women...to their lands,
territories and environment, including measures to punish, ensure the availability of remedies, grant
reparations and prevent the repetition of these human rights violations.”*?

+ In 2021, the UN Human Rights Committee ruled that Paraguay violated the human rights of the
indigenous Campo Agua’é by allowing toxic runoff from corporate operations to pollute their lands
and source of livelihood.* The Committee declared the “inalienable right of indigenous peoples to
enjoy the territories and natural resources that they have traditionally used for their subsistence,
food, and cultural identify.”#® It further found that FPIC is of fundamental importance and must



accompany any project that interferes with an indigenous community’s economic activities or
cultural practices.*® Importantly, the Committee confirmed that the State’s failure to investigate or
repair damages incurred responsibility under the ICCPR’s Art. 2(3), or the right to effective remedy.*

The UN Committee on the Elimination of Racial Discrimination issued analogous reasoning in its
2020 Agren decision, finding that Sweden’s concession to a mining company over indigenous Sami
lands violated the community’s free, prior and informed consent.*® The Committee opined that
ignoring the community’s ancestral land rights and declining to meaningfully consult constituted
a form of discrimination, in violation of the Convention on the Elimination of Racial Discrimination.
4 1t went on to write that exploitation of natural resources, even if characterized as a “legitimate
public interest, does not absolve States parties from their obligation not to discriminate against an
indigenous community that depends on the land in question by mechanically applying a procedure
of consultation without sufficient guarantees or evidence that the free, prior and informed consent
of the members of the community can be effectively sought and won.”*®

These decisions from authoritative bodies illustrate that 1) UN treaty bodies have
established the right to FPIC when a project may impact indigenous lands; 2) states
have an obligation to provide remedy when these rights are violated; and that 3)
claiming that a project is in the public interest does not allow the state to evade
its obligation to ensure that any actors encroaching into indigenous lands have
conducted meaningful FPIC.
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B. STATES AND CORPORATIONS ADHERE TO
THEIR INTERNATIONAL LEGAL OBLIGATIONS
TO RESPECT INDIGENOUS LAND RIGHTS BY
PROVIDING FPIC

1. FPIC REQUIRES MEANINGFUL CONSULTATION WITH COMMUNITIES, WHICH INCLUDES THE
ABILITY TO NEGOTIATE AND SHAPE PROJECTS, REFUSE ACCESS TO LANDS AND RESOURCES,
AND RECEIVE REASONABLE BENEFITS FROM ANY PROJECT

The FPIC processis one way this duty torespectindigenouslandrightsis operationalized.
FPIC requires actors to extensively consult with indigenous and tribal peoples and
accommodate their views about a project’s potential impacts before breaking ground,
and allows communities to grant or withhold consent to any project that may affect
their community or lands.= During these consultations, communities can “negotiate
the conditions under which the project will be designed, implemented, monitored and
evaluated.”= Consent may be withdrawn at any stage.= Furthermore, FPIC must be
conducted “in good faith in both law and practice,” and refusing to grant this right is a
violation of international law.«

These FPIC requirements are triggered any time extractive or other activities could lead to damages,
takings, occupation, confiscation and uses of indigenous lands, territories and resources.®® The
Committee on Economic and Social Rights further elaborates that consultation means both parties
are fully informed about the process and enjoy equal access to relevant information; that decision
making processes are transparent, widely publicized, conducted in local language(s), and include
reasonable accommodations for everyone; and be conducted without any fear of potential retaliation.%®
Any “consultation” conducted by Pluspetrol Norte that falls short of these robust standards violates
international law.

States must facilitate FPIC due to its obligations under a litany of international instruments and
authorities, jurisprudence from the IACtHR, and arguably customary international law.%” Corporations
share these international law obligations and responsibilities.®® The Inter-American Court details what
FPIC obligations mean for third-party actors, writing,
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t¢ The State must abstain from carrying out actions, infrastructure works or undertakings
on indigenous territory that could affect its existence, value, use or enjoyment by the
communities victims, or ordering, requiring, authorizing, tolerating or allowing third
parties to do this. If any of the said actions are carried out, they must be preceded,
as appropriate, by providing information to the indigenous communities victims, and
conducting prior, adequate, free and informed consultations, in keeping with the
standards indicated by the Court in this judgment.’’ *°

The IACtHR elaborates on FPIC’s requirements in Lhaka Honhat, identifying three mandatory steps.
Peru must:

1. Ensure the effective participation of the community in conformity with their customs and
traditions, which in turn requires the continuous exchange of information with the community.
This consultation must be conducted in good faith, aimed at reaching an agreement, and
pursuant to culturally acceptable procedures;

2. Guarantee that no concession will be granted on indigenous territory unless and until
independent and technically adept actors have concluded an environmental impact assessment;
and

3. Ensure that communities receive reasonable benefits from the projects impacting their lands and
lives.5°

Any concession on indigenous lands concluded without formal and robust consultation with local
indigenous communities, unaccompanied by transparent and continuous dialogue, and without the
sharing of benefits to local communities — such as the concession granted to Pluspetrol

Norte — violates international law.

2. STATES MUST MEANINGFULLY CONSULT INDIGENOUS GROUPS PRIOR TO RESTRICTING LAND
RIGHTS, AND WEIGH THE RESTRICTION’S NECESSITY AND PROPORTIONALITY

Despite these well-established rights, amici acknowledge that the IACtHR has found that States
may consider certain restrictions in light of a legitimate public interest.®” To determine whether the
public interest supersedes the indigenous group’s land rights, the state must weigh the necessity,
proportionality, and legality of the restriction against the “legitimate objectives in a democratic
society,”®? while still guaranteeing FPIC, the production of an environmental impact assessment, and
other safeguards against dispossessing indigenous communities of their lands. The Court classifies
compliance with IP rights as a fundamental and countervailing public interest consideration which
must be weighed.®

When considering the “proportionality” prong of this test, states must ensure that any proposed
restriction on indigenous land rights do not strip the community of their customs in such a way that
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group survival is endangered.® To protect the group’s survival, in turn, states must implement certain
safeguards, including guarantees that the community may have “effective participation...in conformity
with their customs and traditions, regarding any development, investment, exploration or extraction
plan” that the state wishes to carry out on the group’s territory.®® The Court has found that “effective
participation” includes a duty to consult the affected populations at the early stage of the project.®®
Furthermore, the Court affirmed in Xakmok Kasek that productivity or financial gains cannot serve as
the government’s only stated priority for land, and that indigenous peoples’ relationship to their lands
must be accounted for when weighing the legitimacy of a restriction.®” A single-minded pursuit of
money thus does not allow states or corporations to dispense with indigenous land rights.

Public and private sector actors must not simply consult, but ensure they have obtained the consent of
indigenous peoples before undertaking measures that impact the community’s land rights.®® The FPIC
process must allow the group to participate in the plan’s development and pursue judicial remedies,
as necessary, should the project adversely impact the community.®® As outlined by international treaty
obligations and IACtHR jurisprudence alike, consultation cannot merely “serve as a mere formality,
but rather it must be conceived as a ‘true instrument for participation’” that foments meaningful
dialogue between the indigenous community and the government or third party, with the ultimate goal
of “reaching a consensus between the parties.””® In fact, the Inter-American Commission has found
that a standard even higher than “consultation” is warranted. When issuing its decision in the Kuna and
Embera case, the Commission recommended that Panama guarantee free, prior and informed consent
over any plans, programs, or projects that the state wishes to develop on their territory,”! regardless of
the potential scale of impact. This rationale was echoed in Poma Poma v. Peru, with the Human Rights
Committee finding that free, prior and informed consent is a legal requirement when development
projects would interfere with a community’s rights.”

The Cuatro Cuencas were not offered a meaningful opportunity to furnish their FPIC before Pluspetrol
Norte began exploiting and degrading their lands and natural resources with the Ministry of Energy and
Mine’s approval. To comply with international legal obligations, we encourage the Court to uphold the
lower court’s decision. This will not only allow the communities access to the compensation which they
are owed for previous abuses, but can offer the Cuatro Cuencas — and other indigenous communities
throughout the nation — increased protection against such violations in the future.



3. STATES MUST GAIN INDIGENOUS PEOPLES’ CONSENT WHEN PROJECTS HAVE LARGE IMPACTS

As part of ensuring effective participation in decision making, States must not only
provide “meaningful consultation,” but need to gain consent when large-scale projects
could generate significant impacts on indigenous lands.- This includes impacts that are
created not only from the proposed project currently at hand, but from all accumulated
impacts including past, current, and potential future projects.- Indigenous communities
must understand and approve any projects that will have a significant impact on their
lands prior to the project’s implementation.

The Juzgado Mixto de Nauta de la Corte Superior de Justicia de Loreto’s decision accords with these
international legal standards: as detailed by the plaintiffs, the impact of Pluspetrol’s operations was
significant and stretched over decades. The company’s failure to fix degraded and leaking oil pipelines,
dumping thousands of tons of toxic waste into lands and water ways, spilling oil and refusing to provide
adequate clean up have created nearly 2,000 contamination sites.”® This widespread pollution has
been linked to “extremely negative environmental, health, cultural, and economic impacts,” throughout
the region, including high levels of arsenic, lead, barium, cadmium and other heavy metals in children’s
and adult’s blood; the poisoning of soil and vegetation; and the poisoning of fish and game that the
communities rely upon for survival.”®

By finding that the Ministry of Mining and Pluspetrol failed to live up to their legal obligations by
declining to gain the community’s consent, the court has ensured that Peru is in accordance with
regional and international standards surrounding the use of indigenous lands.
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C. INTERNATIONAL LAW REQUIRES STATES
TO PROTECT PEOPLE FROM HUMAN RIGHTS
ABUSES COMMITTED BY THIRD-PART ACTORS,
CORPORATIONS TO RESPECT HUMAN RIGHTS,
AND FOR STATES AND CORPORATIONS TO
PROVIDE ACCESS TO REMEDY

1. THE INTERNATIONAL LEGAL FRAMEWORK ON BUSINESS AND HUMAN RIGHTS OBLIGATIONS

Private and public actors have international law obligations to respect human rights and provide remedy
for harmed communities. Peru accords its international treaty obligations on par with Constitutional
protections,’”” as mentioned above, which renders any statute, regulation, or agency concession to
companies that lead to human rights violations illegal. This tenet of Peruvian law has been upheld in
the indigenous land rights context: the Juzgado Mixto de Nauta de la Corte Superior de Justicia de
Loreto recently rejected legislation that attempted to grant a concession to a logging company on
indigenous land, finding that protections for indigenous populations under human rights law, including
the UNDRIP, would be violated by this statute; as such, the concession was declared invalid and
the Court found that ignoring this order would incur criminal liability.”® International human rights
obligations thus supersede conflicting national or municipal law.

Peru’s and Pluspetrol’s duties to respect human rights and provide access to remedy stem from a variety
international and regional authorities. In addition to widely accepted standards promulgated by UN
bodies like the United Nations Guiding Principles on Business and Human Rights (UNGPs),”® the Inter-
American system has increasingly trained its focus on private sector accountability. The IACtHR has
held over 40 hearings related to corporate human rights abuses,® issued numerous thematic reports
and granting precautionary measures that restrain companies from taking action that could infringe on
peoples’ rights.8" As Peru grants human rights treaties like the ACHR constitutional status, each of the
IACtHR’s pronouncements that provide clarity around the ACHR’s meaning should be applied robustly.
Amici respectfully contend that this generates the following international law obligations with respect
to how Peru must monitor the behavior of third-party actors operating in their sovereign territory:

1. Peru must ensure third-party actors, including private businesses, respect human rights;

2. Peru and companies operating on its territory have a responsibility to respect human rights,
including by providing access to remedy for communities adversely impacted by their operations;

3. Companies operating in Peru have an obligation to respect the human rights of individuals and
groups, including indigenous peoples, who may be affected by their operations.

These international law obligations will be considered in turn.



2. PERU HAS A RESPONSIBILITY TO ENSURE THIRD PARTIES RESPECT HUMAN RIGHTS

All states have a responsibility to ensure that private sector actors respect human rights. To ensure
such respect, “international law has established state obligations to prevent and punish violence
perpetrated by private actors,” and to provide harmed individuals with redress.®2 The UNGPs, adopted
by the UN General Assembly in 2011, affirms that “[s]tates must protect against human rights abuse
within their territory and/or jurisdiction by third parties, including business enterprises. This requires
taking appropriate steps to prevent, investigate, punish and redress such abuse through effective
policies, legislation, regulations and adjudication.”®

In the Americas, to satisfy its obligations to “prevent and punish” third-party actors involved in
human rights abuses, states must conduct due diligence. The IACtHR has repeatedly found that
“[tlhe obligation to act with the necessary due diligence to protect individuals from human rights
violations committed by private actors, including corporations, is well-established in InterAmerican
case-law, including the recognition that the State can be held internationally responsible for human
rights violations committed by private actors.”8* This precept has been long-enshrined in case law that
binds Peru. In 1988, the IACtHR issued its seminal Velasquez-Rodriguez v. Honduras decision, finding
that states are required to prevent, investigate, and punish any violations of internationally recognized
human rights, regardless of the legal nature of the entity committing the direct abuse.®

Importantly, due diligence obligations increase when the affected population struggles to protect
itself absent state action. In Pueblo Bello v. Colombia, the IACtHR explained that the obligation to
protect against and respond to third-party abuses becomes greater when the afflicted population is
particularly vulnerable.®® What’s more, the IACtHR has found that these obligations apply in the case
of communities who were denied remedy following a violation of the right to a healthy environment,?’
a critical facet of the claim communities are pressing in the instant case. The IACtHR reaffirmed that
the obligation to safeguard against corporate abuses extends to the indigenous communities, noting
that indigenous peoples have the right to “truly control and use their territory and natural resources,
and to own their territory without any type of external interference from third parties.”®® This
pronouncement from 2020’s Lhaka Honhat decision echoes earlier judgements including 2014’s Kuna
and Embera, at Y1111, 2015’s Kalina and Lokono, at 9139, and 2017’s Xucuru, at 116.

It is beyond dispute that Peru is bound to ensure that Pluspetrol Norte does not violate
human rights with impunity. Given that the communities harmed by the oil spills and
land encroachment were particularly vulnerable to Pluspetrol Norte’s operations,
since their survival relies upon the health of the waterways that Pluspetrol Norte has
contaminated, Peru’s due diligence obligations to ensure protection and remedy are
even greater.
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3. PERU HAS A RESPONSIBILITY TO HOLD THIRD PARTIES ACCOUNTABLE AND GUARANTEE
ACCESS TO REMEDY

In addition, states have a responsibility to ensure that aggrieved populations have access to remedy
under the American Convention on Human Rights,® the UNGPs,*® and Inter-American jurisprudence
alike. This holds true regardless of the legal personality of the primary perpetrator.

The Court has found that in order to establish due diligence, the state must pursue its investigation
into a third-party violator in “serious, effective, and exhaustive manner.”®' This “serious, effective and
exhaustive” standard applies to Peru’s obligation to ensure adversely impacted communities have
access to remedy, including in the context of environmental degradation of indigenous lands. The
Peruvian government has yet to pursue any such investigation of Pluspetrol Norte’s activities, regardless
of the widespread damage on local health, livelihoods, and ecosystems. The Court determined that
“[s]tates must, at a minimum, regulate, supervise, and monitor activities under their jurisdiction that
could cause significant harm to the environment...and mitigate any significant harm to the environment
in line with the best available science.”®

Given the notoriety that extractive companies have gained for wreaking havoc on indigenous land and
resource rights, the Inter-American Commission has provided additional guidance on state obligations
to protect indigenous peoples from the excess of mining and gas companies.®®* The Commission
observes that states must:

« Design, implement, and enforce a legal framework that addresses the activities of foreign
extractive companies;

+  Prevent, mitigate, and eradicate human rights abuses;
+ Supervise the development and operations of extractive activities;

+ Guarantee active participation and access to information for communities whose live may be
impacted by these companies;

*  Prevent violence and other illegal activities committed by extractive companies in areas
populated by indigenous communities; and

+ Guarantee access to justice, including by conducting investigations, sanctions, and providing
reparations for abuses.%

Along similar lines, the Inter-American Commission has found that states have an obligation to ensure
access to justice when extractive companies harm communities’ right to a healthy environment.®® These
requirements are similarly echoed in ADRIP, which demands that “States shall provide redress...with
respect to Indigenous Peoples when their...property [is] taken without their free, prior and informed
consent.”®

By failing to regulate, supervise, or mitigate Pluspetrol Norte’s oil operations and the attendant
environmental degradation and public health consequences, Peru stands in violations of its obligations



under the ACHR. The Cuatro Cuencas have enjoyed no mitigation of the environmental harm,
compensation for these human rights violations, or access to justice. Peru must ensure that the Cuatro
Cuencas, whose land rights and right to a healthy environment have both been repeatedly violated,
have the opportunity to receive access to compensation.

4. INTERNATIONAL LAW REQUIRES CORPORATIONS OPERATING IN PERU TO
RESPECT HUMAN RIGHTS

Finally, international law affirms that private sector actors have a direct obligation
to respect the human rights of communities that are likely to be impacted by their
operations. Businesses must avoid causing or contributing to adverse human rights
impacts, either in their own operations or throughout their supply chains. These
obligations are detailed at length in the aforementioned UN Guiding Principles on
Business and Human Rights, the globe’s most widely adopted standard on corporate
human rights obligations. This instrument outlines how private sector actors must
operationalize that responsibility and address such impacts when they occur.=

Binding jurisprudence likewise recognizes the corporate responsibility to respect human rights: the
IACtHR has found that companies themselves have a direct responsibility to respect human
rights. As the Court writes in Kaliia and Lokono v. Suriname, a case centered on a mining company’s
abuses against local indigenous populations, businesses must “respect and protect human rights,
as well as prevent, mitigate, and accept responsibility for the adverse human rights impacts directly
linked to their activities.”®® This was reiterated in 2021’s Lemoth Morris v. Honduras, with the Court
citing the UNGPs as the authoritative standard for corporations'® and opining that companies are
“primarily responsible for behaving responsibly in the activities they carry out.”’®" The Court continued
on to find that business must adopt “preventative measures” to protect the human rights of their
workers and local communities, must continuously assess and then mitigate against these human
rights risks, and must remedy any damages.'® Pluspetrol Norte’s behavior in the Peruvian Amazon
stands in stark contrast to these duties: the company has neither respected the human rights of the
Cuatro Cuencas communities, prevented abuse, mitigated the pervasive and serious damaged, nor
accepted responsibility for its role in spilling destructive and even deadly toxins into the community’s
lands and waters. Pluspetrol Norte is in violation of its international human rights obligations to the
Cuatro Cuencas.
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4. CONCLUSION

As with all indigenous populations living throughout Peru, the sixty communities that
comprise the Cuatro Cuencas deserve respect for their internationally guaranteed rights
to their ancestral lands and natural resources. Pursuit of profit does not constitute a
“legitimate” public interest that gives companies a carte blanch to dispense with these
rights, particularly in light of the disproportionate adverse impacts these operations
have had on the ability of the communities to survive. The Ministry of Energy and
Mine’s and Pluspetrol Norte’s failure to provide the communities with meaningful FPIC,
access to reasonable benefits from their operations, or access to remedy in light of
human rights violations leaves the state and company alike in violation of international
law. Amici respectfully urge the Court to confirm the Juzgado Mixto de Nauta de la
Corte Superior de Justicia de Loreto’s decision.
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